On previous occasions Caillouette had turned off  the  power
before cleaning  rock off of the equipment.     Cummings  had  never
seen  Caillouette  go in  by himself  without turning off  the  power
(Tr.   100).     Caillouette was also wearing a hard hat  that morning.
The  next morning  he said he got a bump on the head but   it  wasn't
serious   (Tr.   102),     The witness  told Caillouette he  had  done a
foolish  thing   (Tr.   103).

Veigh Cummings,   the  President and owner  of  Timber  Lakes,
indicated Ray Caillouette had  been shot  in the  head  in Viet Nam.
When  he was  injured  at  the pit  it  affected his  previous  war  injury
(Tr.   115).

The company felt that Caillouette was a willing worker
(Tr.   116).

The  payment  of  a penalty would not make  it  impossible  for  the
company  to continue  in business.     The company holds  safety meetings
(Tr.   117) .

The company has  also received  previous MSHA citations.

Evaluation of the Evidence

MSHA Inspector White indicated that the operator did   not
report Ray Caillouette's  accident.     The event was known  to  the
company.     Further,   David  Cummings confirmed  that no report was
filed.     Citation  No.  2644388   should be affirmed.

The  three remaining citations are mainly based on  the  hearsay
statement  of  Caillouette  to the MSHA inspector.

Concerning Citation No,   2644389   (working alone):   the  statement
of Caillouette confirms that the employee was,   in fact,  working
alone.     David  Cummings,  the foreman,   had gone to Salt  Lake  City for
supplies.     The company's  claim that  it had a strict policy against
employees working alone was certainly not followed.

Citation No,   2644389  should be affirmed.

Concerning Citation No.  2644390   (hard hats):  the statement
of Caillouette was  to the effect that he was not wearing  a  hard
hat.     However,   I credit the contrary evidence of David Cummings
and Veigh Cummings.     Hard hats were available and Caillouette
even  hunted deer while wearing one.    This evidence  indicates  his
dedication to the use of hard hats.

Citation No.   2644390   should be vacated.
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